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Davip L. ALLEN, plaintiff in error, v. EDwarD O. SMITH e/ al.,
defendants in error.

Error to Macon.

Where, upon the trial of a cause, the evidence is contradictory, the jury have a
right to weigh it, and decide as the balance may preponderate; and unless the
decision is manifestly against the weight of evidence, the verdict will not be dis-
turbed.

Ta1s cause was heard in the Court below, at the October term,
1841, before the Hon. Samuel H. Treat and a jury. Verdict and
judgment were rendered for the plaintiff, for $46.

C. Emersow, for the plaintiff in error.
L. TroMBULL, for the defendants in error.

Brerss, Justice, delivered the opinion of the Court:

The only question presented for the Court in this case is, did
the Court below err in overruling the motion for a new trial. From
the bill of exceptions, it appears that the evidence was contradic-
tory. In such cases, the jury have the right to weigh it, and decide
as the balance may preponderate, and unless they decide mani-
festly against the weight of evidence, a verdict will not be disturbed.
‘We cannot say that they have thus decided, consequently the mo-~
tion for a new trial was correctly refused. This being the only
error assigned, and there being no probable cause shown, the mo-
tion to make the writ of error a supersedeas is disallowed with costs.

Motron denied.

SAMUEL Isaacs, plaintiff in error, v. LUKE LEE STEEL, defend-
ant in error.

Error to Montgomery.

in equity, a junior patent, or Register’s Certificate of purchase of a tract of land,
will prevail over the elder one, if the right on which it is based is prior in point of
time to that on which the elder patent, or certificate, is founded.

In construing statutes, the rule that contemporaneous exposition is strongest in the
law, is to be regarded.

"The right to preemption, under the Acts of Congress of May 29, 1830, and of June
19, 1834, extended to lands which had been offeied for sale previous to the pas-
gage of these acts; and a sale, by private entry, of a tract of land upon which a
settler had a preemption right, was illegal and void; and a court of equity will
perpetually enjoin a purchaser from proceeding, in ejectment, against a person
who has subsequently purchased the same land under his preemption right.

Under the prayer for general relief, a court of chancery may decree that which is
ot specifically prayed for, and grant more than is asked.
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Tars cause was heard in the Court below, before the Hon. Sid~
ney Breese. In this Court it was submitted at the last term.

M. MoConwgr furnished a written argument for the plaintiff im
error, and J. B. TEomas argued on the same side.

ScHUYLER STrRONG, JaMES SHIELDS, and J. 8. GREATHOUSE,
for the defendant in error.

Bregse, Justice, delivered the opinion of the Court:

The record in this cause shows that at the September term,
1836, of the Montgomery Circuit Court, Isaacs commenced his
action of ¢jectment against Steel, to recover the possession of the
east half of the north-west quarter of section twenty-three, in town-
ship eight north, of range four west of the third principal meridian.
Steel, after entering into the consent rule, pleaded not guilty, and
the cause was continued to the next March term, when the defend-
ant, Steel, filed his bill for an injunction, stating therein, that in
1824, he settled on the premises in controversy, and built a house
and outhouses on the land, and had a .part of it in cultivation, and
has continued to reside on it and cultivate it, and add to the im-
provements, every year since; that, by virtue of his occupancy
and cultivation, he was, and is, entitled, under the laws of the Uni-
ted States, to the right of preemption to the land ; that after the
passage of the act of Congress of the 19th of June, 1834, grant-
Ing preemptions to seitlers on the public lands, Isaacs, whom he
makes defendant in the bill, applied, some time in that year, at the
land office at Edwardsville, where the land was subject to be pux-
chased of the United States, to enter the same, being fully apprised
of the situation and rights of the complainant relative to the land,—
that he had occupied and cultivated the same, so as to entitle him
to the right of preemption,—and by fraud and misrepresentation,
stating that no one resided on the land, or was cultivating it, or
claimed a right of preemption to it, induced the officers of the land
office, appointed to sell lands at the Kdwardsville land office, to
permit him to enter it, and obtained a duplicate therefor, which is
m his possession ; that afterwards, on the 25th day of December,
1835, the complainant applied at the same land office, to enter
said land, under the preemption act of the 19th of June, 1834, and
after making satisfactory proof, as required by that act, of his right
of preemption, he was permitted to reenter the same land, under
and by virtue of said act; and he obtained a duplicate receipt there-
for, which he makes an exhibit in the bill. He then states that
Isaacs is proceeding by action of ejectment, on the common law
side of the Court, to dispossess him of the land, by virtue of his
having the oldest duplicate, thus fraudulently obtained. He also
states, that since the commencement of the action of ejectment,
duplicates of the receipts given to said Isaacs, and to himself, were
forwarded to the General Land Office, together with the evidence of
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the right of preemption which he made to enable him to enter the
land, and that the Comnmissioner of the General Liand Office, after
inspecting the same, instructed the land officers at Edwardsville to
return Isaacs his money, and that those officers sent a request to
Isaacs to come and receive back his money. The bill then prays
for an injunction; that Isaacs may answer ; that the duplicate to
him may be vacated, set aside, and held for naught, and for gene-
ral relief,

This application was continued under advisement until the next
September term, when an injunction was granted. At the same
term, Isaacs putin a general demurrer to the bill, which, after argu-
ment, was overruled. He then asked and obtained leave to with-
draw the demurrer and answer, but, on the same day, it was agreed
by the parties, that this leave to withdraw the demurrer and file an
answer, should be set aside, Isaacs preferring to abide by the de-
murrer. Whereupon the Court entered a decree perpetually en-
joining him from proceeding in the ejectment, and that he pay the
costs.

From this decree Isaacs prosecutes a writ of error to this Court,
and it is assigned as error,

First. In deciding that the complainant, by his bill, brought
himself within the provisions of the act of the 19th of June, 1834;

Second. In deciding that the act of Congress of that date, com-
monly called the preemption act, was applicable to lands pro-
claimed for sale, and in market, subject to private eniry, at and
before the passage of that act;

Third. In overruling the demurrer to the bill ; and,

Fourth. In granting a decree in favor of the complainant, for
more than was prayed for, and for what was not asked by the bill.

Neither of the contending parties have a patent for the land,
each claiming under a certificate, called in the bill a duplicate.
This Court has decided (1) that these certificates are raised to the
dignity of patents, and that the oldest one must prevail in a court
of law. In equity, a junior patent or certificate will prevail over
the elder one, if the right on which it is based is prior in point of
time to that on which the elder patent or certificate is founded.

If the complamant, then, had the prior right, though possessed
of the junior certificate, it will be protected in a court of equity.
To determine whether he had or not, will depend upon the con-
struction to be given to the acts of Congress of the 29th of May,
1830, called the preemption act, and that of the 19th of June, 1834,
revwmg the former law, its title being, ¢ An Act 10 revive the act
entiiled ¢ An Act to grant Preemption Rights to Settlers on the Pub-
{ic Lands, approved May 29th, 1830, > This act of the 29th of
May, 1830, provides, in the first section,  That every settler or
occupant of the public lands prior to the passage of the act, who

(1) Bruaner ». Manlove et al., 1 Scam. 156.
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is now in possession, and cultivated any part thereof in the year one
thousand eight hundred and twenty-nine, shall be, and he is hereby,
authorized to enter with the register of the land office for the dis-
trict in which such lands may lie, by legal subdivisions, any num-~
ber of acres not exceeding one hundred and sixty, or a quarter
section, to include his improvement, upon paying to the United
States the then minimum price of said land : Provided, however,
that no entry of reserved lands shall be made,” &c.

The second section prescribes the mode of division between two
or more settlers on the same tract. The third section prescribes
the proof which shall be made to the register and receiver of settle-
ment or improvement, and prohibits the assignment of the right of
preemption. The fourth section provides, ¢ that this act shall not
delay the sale of any of the public lands of the United States,
beyond the time which has been, or may be appointed for that pur-
pose, by the President’s proclamation; nor shall any of the pro-
visions of this act be available to any person or persons, who shall
fail to make the proof and payment required before the day ap-
pointed for the commencement of the sales of lands, including the
tract or tracts on which the right of preemption is claimed; nor
shall the right of preemption contemplated by this act, extend to
any land reserved or appropriated.” And the fifth and last section
limits its operation to one year from and after its passage.

In construing statutes, the maxim, ¢ Contemporanen expositio cst
Jortissima in lege,” is to be regarded. 'What then was the exposi-
tion given to this act of the 29th of May, 1830, by that department of
the Government to whose care its execution was confided, and by
the community at large ? In the second part of the Land Laws,
at page 539, will be found the instructions from the General Land
Office to the various land officers in the United States, in the form of
a circular, enclosing a copy of the act we are now considering. The
several land officers are, by that circular, bearing date June 10,
1830, instructed that « All lands, not otherwise appropriated, of
which the township plats are, or may be on file in the register’s
office, prior to the expiration of the law, are subject to entry under
the act.” To this interrogatory of one of the registers, ¢ Does
the act contemplate preemption rights on lands other than those
never offered for sale?” he is referred for answer, to the above
instructions. In the circular from the same department, of the
date of the 14th of Sept., 1830, (1) to the land officers, these instruc-
tions are found: ¢ As the law grants to any settler on the public
lands, who was in possession thereof at the date of the act, and
cultivated the same in 1829, a right of preemption to lands which,
having been offered at public sale, were subject to private entry at
the same date, and has provided the term of one year for its ap-
plication ; the question arises, whether the ordinary private entries

(1)2 U. 8. Land Laws 545.
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of such lands are to be suspended until the 29th of May, 1831, when
the occupant’s claims shall have been proved and filed, or whether
the ordinary private entries can proceed at the hazard of interfer-
ing with the occupant within the year. This being a difficulty
against which the lawmakers omitted to provide, and it not being
believed to be the intention of its framers, that the ordinary private
entries should be suspended for the term of one year, we must,
therefore, so act as to make the law available to the occupant, to
its full extent as to time, and also permit the ordinary private en~
tries to proceed. It is, therefore, to be expressly understood, that
every purchase of a tract of land at ordinary private sale, to which
a preemption claim shall be proved and filed according to law, at
any time prior to the 30th of May, 1831, is to be either null and
void, (the purchase money thereof being refundable under instruc-
tions hereafter to be given,) or subject to any future legislative
provisions.”

Again, on the 17th of Feb., 1831, in reply to one of the registers
of the land office, the Commissioner of the General Land Office
says, (1) in reference to the preemption law of May 29, 1830,
¢ That act grants preemption rights in virtue of cultivation in 1829,
and possession at the date of the act, to all lands which have been
surveyed and not appropriated, and requires that its provisions shall
not delay the sale of any public lands.” Again: “But the lands
subject to private entry, at the date of the act, were also made sub~
ject by the law, to the preemption privilege throughout the whole
term of its operation, and no authority of the law existed to compel
the preemptioner to prove his right before the utmost limit of the
term, 29th of May, 1831, a whole year.” In the same letter, he

says, 1 would observe that many cases exist where lands have
" been sold at private sale, to which the right of preemption has
been since proved, and will be sustained under the law.” (2)

Again, on the 23d of May, 1831, the Commissioner, in his instruc-
tions to one of the land offices, says, ¢ The preemption law of
29th of May, 1830, vests in the individual who cultivated in 1829,
and occupied at the date of the act, the right of preemption in the
tract so cultivated and occupied; and admits of his producing his
proof of such right, at any time within one year from the date of
the act; consequently, the private sale of any land within such
year, to which the right of preemption is satisfactorily shown to
exist, is virtually annulled by the preemption law. All cases of
sales interfering with preemptions, are to be reported to this office,”
&e. (3

Aéazn, on the 15th of Feb., 1832, the land officer says, that the
spirit and intention of the act of 29th of May, 1830, would make it
applicable to lands even entered and relinquished. (4) In giving
his instructions under the act of the 5th of April, 1832, supple-

(1)2 U. 8. Land Laws 549, (2) 2 U. 8. Land Laws 550.
(3)2 U. 8. Land Laws 533. (4) 2 U. 8. Land Laws 560.
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mentary to the several laws for the sale of public lands, by direc-
tion of the Secretary of the Treasury, in order to prevent colli-
sion between the ordinary private entries, and the preemption rights
intended to be secured to housekeepers, by the act, the form of an
affidavit was furnished, which the applicant at private sale was to
make, setting forth, that the tract applied for was not subject to any
claim of preemption right. (1)

This is all the legislation of Congress, and the construction put
upon it by the General Land Office, (in which two Attorneys Gene-
ral of the United States, and the Secretary of the Treasury con-
curred,) which it is necessary to notice, prior to the passage of the
act of the 19th of June, 1834.

It is true, their opinions and instructions have no binding force,
as authority, upon the courts, and they are only cited to show
what was the practice of the Government under the act of 1830 ;
what construction it received by the several departments thereof.

With a full knowledge of this practice, of this construction put
upon it, by the highest officers of the Government, Congress revived
it by the act of the 19th of June, 18384. Ifthis construction had been
supposed by the legislative department of the Government, to be
erroneous, it is reasonable to suppose it would have corrected it,
in the subsequent act, by the use of some words restricting its ope-
ration to lands not in market, and subject to entry at private sale.
An examination of this act will show that they have not done so ;
the terms of it being as broad and as comprehensive as those used
in the act of the 29th of May, 1830. The first section provides, that
every settler or occupant of the public lands prior to the passage
of this act, who is now in possession and cultivated any part thereof,
in the year 1888, shall be entitled to all the benefits and privileges
provided by the act entitled an act to grant preemption rights o
seitlers on the public lands, approved May 29th, 1830, and the
said act is hereby revived, and shall continue in force two years
from the passage of this act, and no longer. The second section
allows a choice of quarter sections’ under certain circumstances.
The third and last section provides, that all persons residing on the
public lands, and cultivating the same prior to the year 1629, and
who were deprived of the advantages of the law passed on the
29th of May, 1830, by the construction placed on said law by the
Secretary of the Treasury, he and they are hereby authorized to
enter at the minimum price of the Government, one quarter section
of the public lands within said land district.

In enacting this law, with a full knowledge of the construction
placed on the one which it revived, Congress must be supposed to
have adopted that construction and sanctioned it, as no restrictive
clauses are to be found in the last mentioned act. The same con-
struction was also adopted by the community in general.

(1) 2 U. 8. Land Laws 563.
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It is very manifest, if Congress intended to confine the act of
1834, to lands not in market, they would, knowing the practice
under the act of 1830, have used language not susceptible of this
construction, so as to limit it to such lands only. The subject
they were legislating upon, was the whole public domain, not any
particular parts of it, and they designed to adopt a rule in regard
to it, which should be general and coextensive with the subject
matter of the law itself. They declare that all lands not appropri-
ated, shall be subject to preemption, and by one law continue the
right for one year, and by the other, for two years. Congress
must have known, when passing these acts, the general condition
of those who settled upon the public lands ; that they were for the
most part poor; had exhausted their means in getting to them ;
had expended their labor in improving them, and to protect them
from the rapacity of those who might desire to appropriate their
toil and labor to themselves, one and two years of time was granted
them. The settler was thus made secure in his possession for that
time, and if, before its expiration, he made the required proof, and
paid the money, he acquired a right against all the world.

There being, then, nothing in the words used in any part of the
act of 1830 ; nothing in the context; nothing in its obvious mean-
ing and intention to restrict it to any class of the public lands, we
think that the construction put upon it soon after its passage, with
the general assent of the community thereto, conspire to establish
its meaning so as to embrace all the public lands. By this construc-
tion, the whole act has force, and the maxim, that a statute shall be
construed ¢ wut magis valebat quam pereat,” prevails.

As the act of the 19th of June, 1834, under which the defendant
in error claims, merely revives that of 29th of May, 1830, it is unne-
cessary to make any comrnents upon it. The instructions furnished
the land offices by the head of the Treasury Department, after the
passage of that act, were the same as those given as their guide when
acting under that of 1830. They will be found at length in the
second volume of the Land Laws, at pages 5630, 691. They direct
that the private entries must proceed as usual; that if preemption
claims interfere with them, and are duly established, they must be
allowed, and orders for repayment will be issned to the purchaser
by private entry, and that such purchases are null and void. Such
applicants were also required to file an affidavit that the land ap-~
plied for, was not subject to any preemption claim.

If the construction given to these acts, should be thought not to
be correct, it having been acquiesced in for so long a time, and so
many titles obtained by virtue of it, and the laws themselves having
expired by their own limitation, it would be useless now to disturb
it.  As to the equity of this case, it seems to be manifestly in favor
of the defendant in error. The bill states, that he went upon the
land in 1824 ; built a house upon it; improved it; added to the im-
provements every year: and that all this was known to the plaintiff
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in error; and that he, by fraudulent representations to the land
officers, that no person claimed it, entered it. These statements are
confessed by the demurrer, and make a strong case in favor of the
defendant in error. The demurrer admits the facts charged, and
goes to the merits of the case, and is always in bar.

As to the last error assigned, we do not doubt, that under the
prayer for general relief, a court of chancery may decree that which
is not specifically prayed for, and grant more than is asked. The
decree in this case was, that the plaintiff in the action at law, the
plaintiff in error here, be perpetually enjoined from proceeding at
law, to recover the possession of the premises. This is not re-
pugnant to, or inconsistent with the prayer of the bill. The decree
1s, therefore, affirmed with costs.

Decree affirmed.

NATHANIEL BUCKMASTER ¢f a@l., plaintiffs in error, v. JOHN
JACKSON, ex dem. William Carlin, defendant in error.

Error to Madison.

The rule in relation to judgments is, that if the court has jurisdiction of the parties,
and subject matter of the controversy, and the party against whom the judgment
is rendered, has had either actual or constructive notice of the pendency of the
suit, no error can render the judgment void. But where the jurisdiction over
the person, or subject matier, does not exist, the judgment is a nullity.

A judgment or execution, irreversible by a superior court, cannot be declared a
nullity by any authority of law, if it has been rendered by a court of competent
jurisdiction over the parties, and the subject matter, with authority to use the pro-
«cess it has issued. It must remain the only test of the respective rights of the par-
ties to it.

A purchaser, under a judicial sale, is not bound to look beyond the decree, when
executed by a conveyance, nor further back than the order of the court, where the
{acts necessary to give the court jurisdiction appear on the face of the record.

‘Where, upon a mortgage made to the old State Bank of Illinois, a judgment had
been rendered in favor of the bank, upon a proceeding, by scire facias, to fore-
close the mortgage, and the mortgaged premises had been sold by virtue of the
judgment, and an execution issued thereon, to a third person; and subsequently
‘the Supreme Court had declared the act creating the bank unconstitutional:
Held, that the judgment was valid, till reversed, and that the title of the purcha-
ser, under such judgment, could not be impeached, in an action of ejectment,
upon the ground that the bank was unconstitutional.

in an action of ejectment, it is unnecessary for a party who claims title under a sale
of the premises upon execution, issued upon a judgment, rendered upon a mort-
gagé, to prove either the mortgage, writ of scire facius, or other proceeding ante-
rior to the judgment, as they became part of the record, by the judgment, which
proves itself.

THis cause was heard in the Court below, at the August term,
1840, before the Hon. Sidney Breese. It was brought to this
‘Court by writ of error.

S. T. Locan, Wwm. Marrin, and Geo. T. M. D avrs, for the plain-
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