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Steel.Allen v. Smith et al. v.Isaacs

al.,Allen, error, Edward O. Smith etDavid L. in v.plaintiff
defendants in error.

Error to Macon.

Where, cause, isupon contradictory, jurythe trial of a the evidence the have a
it,weighright may preponderate;to and as thedecide balance and unless the

evidence,against weightmanifestlydecision is the of the verdict will not be dis-
turbed.

below, term,in the atwas Court theThis cause heard October
1841, the H. Treat aHon. Samuel andbefore Verdict andjury.

$46.for the forwere renderedjudgment plaintiff,

Emerson, inthe error.forC. plaintiff

Trumbull, in error.theL. for defendants

Breese, Justice, the theof Court:delivered opinion
is,the inThe for Court this case didonly question presented

the in the for aerr motion new trial.Court below Fromoverruling
that thethe bill it evidence wasof contradic-exceptions, appears

it,cases, the have the toIn andtory. such decideright weighjury
andas the unless decide mani-theybalance may preponderate,

evidence, a verdict will bethe of not disturbed.festly against weight
decided,thatWe have thus thecannot mo-say they consequently

tion a trial This thefor new was refused.correctly being only
shown,no causeerror and there the mo-assigned, being probable

tion a is withto make the writ of error disallowed costs.supersedeas
Motion denied.

error, Steel,Isaacs, in Luke LeeSamuel v. defend­plaintiff
inant error.

to Montgomery.Error

land,Registersjunior purchaseof of a tract ofequity, patent,a or CertificateIn
one, right priorit is is in pointelder if the on which basedprevailwill over the of

certificate, is founded.patent,which the elder ortime to that on
statutes, strongestisexpositionthat inconstruing contemporaneousthe rule theIn

law, regarded.is to be
29,1830,MayCongress and ofof of Juneright preemption, under the ActsThe to

1834,19, previous pas-for sale to thelands which had been offeredtoextended
acts; sale, upona landby private entry, of tract of which asage and aof these

void;illegal equityand a court ofright, was and willpreemptionsettler had a
ejectment, against personin aenjoin proceeding,fromperpetually purchasera

right.preemptionunder hispurchased the same landsubsequentlywho has
relief, chancery decree that which isprayer general maya offor courtUnder the

for, grant is asked.specificallynot and thanprayed more
18vol. m.
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below,inThis the Court Sid-cause was heard before the Hon.
In it the term.Breese. this Court was submitted at lastney

a inM. McConnel furnished written for theargument plaintiff
error, J. B. Thomas on the sameand side.argued

Schuyler Greathouse,Strong, Shields, J.James and S.
for the indefendant error.

Breese, Justice, the thedelivered of Court:opinion
term,The in this cause that at therecord shows September

1836, Court,of the Circuit Isaacs hiscommencedMontgomery
Steel,action of to recover the theofejectmentagainst possession

ineast half the north-west of section town-of twenty-three,quarter
north, four west theof of third meridian.eight rangeship principal

Steel, rule,after into the notconsent andentering guilty,pleaded
term,the was next March when thecause continued to the defend-

ant, Steel, therein,an thatfiled his bill for instatinginjunction,
1824, in ahe the and builtcontroversy,settled on housepremises

land, cultivation,ina itand outhouses on the and had of and.part
it,has to it and cultivate and add to the im-continued reside on

; that, hissince virtue ofbyevery year occupancyprovements,
cultivation, was, is, entitled,he under the of the Uni-and and laws
States, ; thatthe of to the land after theted to right preemption

June, 1834,the act the 19th ofof of of grant-passage Congress
lands, Isaacs,settlers the whom heto oning preemptions public

bill,in time in thatmakes defendant the some at theyear,applied,
Edwardsville,at theland office where land was to besubject pur-

States, same,thechased of the enterUnited to fullybeing apprised
land,—the relative theof situation and of the torights complainant

same, ashe the so to entitle himthat had and cultivatedoccupied
the andto of fraudright by misrepresentation,preemption,—and

land, it,wasthat no one on the or orresidedstating cultivating
it,a the theof to induced officers of landclaimed right preemption

office, office,at the landto sell lands Edwardsville toappointed
therefor,it,him enter a which Isto and obtained duplicatepermit

afterwards, December,; that the 25thin his on ofdaypossession
office,1835, atthe the same land to entercomplainant applied

June, 1834,land, the act the 19th of andofsaid under preemption
act,that of hisasafter required by rightmaking satisfactory proof,

land,he reenter the same underwas toof preemption, permitted
act; ahe there-virtue of said and obtainedand by duplicate receipt

for, the then states thatwhich he makes an exhibit in bill. He
on the common lawis action ofbyIsaacs ejectment,proceeding

land,Court,the him the virtue of hisof to of byside dispossess
He alsothe thus obtained.oldest fraudulentlyhaving duplicate,

states, thethat the commencement of action ofsince ejectment,
Isaacs, himself, weretothe to said andof receipts givenduplicates

Office, ofthethe with evidenceforwarded to General Land together
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him thethe which he made to enable to enterofright preemption
Office,land, the General Land afterthat Commissioner ofand the

same, the at tothe land officers Edwardsvilleinstructedinspecting
athat officers sent toreturn his and thoseIsaacs requestmoney,

Theback his bill thenreceive money.Isaacs to come and prays
answer; that the tofor that Isaacsan may duplicateinjunction;

vacated, aside,him held for and forset andbe naught, gene-may
ral relief.

until theadvisement nextThis was continued underapplication
term, Atwas the samewhen an injunction granted.September

bill, which,term, a thein to afterIsaacs demurrergeneral argu-put
ment, then asked obtained leave with-was overruled. He and to

answer, but, itsamedraw the and on the wasday,demurrer agreed
the that this leave to the demurrer file anwithdraw andby parties,

answer, aside,set Isaacs to abide theshould be de-bypreferring
murrer. the aCourt entered decree en-Whereupon perpetually

the thathim in and hefrom thejoining ejectment,proceeding pay
costs.

Court,aIsaacs writ of error to thisFrom this decree prosecutes
error,it is asand assigned

bill,that the hisFirst. In deciding bycomplainant, brought
June,the 19th 1S34;himself the of the act ofwithin ofprovisions

date,theSecond. In that act of thatof com-deciding Congress
act,the was to landscalledmonly preemption applicable pro-

sale, market,in to atclaimed for and andsubject entry,private
act;thatbefore the ofpassage

Third,. and,bill;the theIn demurrer tooverruling
a in favor theFourth. In decree of forgranting complainant,

for,than for what was not asked themore was and bill.byprayed
land,have a theNeither of the forcontending parties patent

certificate, ina called the bill aeach underclaiming duplicate.
that arethese certificates raisedThis Court has decided to the(1)

that in athe oldest one mustof and courtprevaildignity patents,
In a or certificate willof law. overjunior patent prevailequity,
one, it is is inthe if the on which basedelder ofpriorright point

the elder or certificate istime that on which founded.to patent
then, thehadIf the prior right, though possessedcomplainant,

certificate, ait in court ofthe will beof protected equity.junior
not,he will thewhether had or con­To determine depend upon

the the 29thbe to acts of of ofto Congress May,struction given
act, June,1830, 1834,that of the 19th ofthe andcalled preemption

“law, to revive theits title An Actthe former actbeing,reviving
1 to Settlers on the Pub­An Act toentitled Preemption Rightsgrant

”29th,Lands, act of the1830.’ This 29th oflic Mayapproved
“section,1830, the That settlerin first oreveryMay, provides,

act,the theto of whothe landsof passageprioroccupant public

al.,v. et 1 Scam. 156.(1) ManloveBruner



100 TERM,DECEMBER 1841.

v. Steel.Isaacs

is now in inand cultivated thereof the onepossession, any yearpart
be,thousand hundred shall he isand andeight twenty-nine, hereby,

authorized to enter with the of the the dis-office forlandregister
lie, subdivisions,trict in which such num-lands may by anylegal

ber of acres not one ahundred orand sixty, quarterexceeding
section, to the Unitedinclude his toimprovement, upon paying

however,Provided,States the then :minimum of said landprice
made,”that no of lands shall be &c.entry reserved

The second section the between twomode of divisionprescribes
or more settlers on the same tract. sectionThe third prescribes
the which settle-shall to the receiver ofbe madeproof andregister
ment or the ofthe ofandimprovement, rightprohibits assignment

“The this act shall notfourth section thatpreemption. provides,
States,the sale of Uniteddelay of the theany lands ofpublic

been,the time which for thatbeyond has or bemay pur-appointed
the thePresident’s ofby shallpose, anynor pro-proclamation;

visions of this act shallbe to whoavailable orany person persons,
fail to make the thebeforeand required day ap-proof payment

lands,for the thethecommencement of sales ofpointed including
claimed;tract or tracts on which the is norofright preemption

act,shall the extend toof thisright bypreemption contemplated
land last sectionreserved or the fifth andany Andappropriated.”

itslimits fromto one and after itsoperation year passage.
“statutes, maxim,In cstthe expositioconstruing Contemporáneo

in be then was theis to Whatlege,” regarded. exposi­fortissimo
1830,tion to this 29th that ofact of the ofgiven May, by department

confided,the Government to care its andwhose execution was by
Laws,the at the the? In Landcommunity second oflarge part

539,at will be the the Landfound instructions from Generalpage
States,theOffice to in thevarious the in form ofland officers United

circular,a a the act are Theof we nowenclosing considering.copy
are, 10,circular,several land thatofficers date Juneby bearing
“1830, lands,instructed that All not ofotherwise appropriated,

are,thewhich inor fde thebe onmay register’stownship plats
office, law,to the of the are to underprior entryexpiration subject

“the act.” To this of theone of Doesregisters,interrogatory
actthe other than thoseon landscontemplate rightspreemption

answer,never theoffered for sale?” he is referred to abovefor
instructions. In the of thecircular from the same department,

1830, officers,date the 14thof of to the these instruc­landSept., (1)
“tions are on thefound: As the law to settlergrants any public

lands, act,who was in thereof at the of the anddatepossession
1829, which,the same in acultivated of to landsright preemption

sale,been at were to atofferedhaving entrysubject privatepublic
date, itsthe same has the term forand of one yearprovided ap­
; arises,the whether the entriesordinaryplication privatequestion

S. Land(1) Laws2 U. 545.
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1831, whenthe 29th ofuntil May,beare toof such lands suspended
filed, whetherbeen and orhaveclaims shallthe provedoccupant’s

at the hazard of interfer­canentries proceedthe ordinary private
aThisthe difficultywithin year. beingwith the occupanting

itto and notomitted beingthe lawmakers provide,whichagainst
framers, theits thatintention of ordinarythe privatebelieved to be

must,wethe term of onefor year,beentries should suspended
the totherefore, make the law available toto occupant,so act as

en­time, the ordinaryand alsoextent as to privateits full permit
understood,is, therefore, thatto beIttries to expresslyproceed.

sale, to whicha tract land atof ordinaryof privateevery purchase
law, attobe and filedclaim shall accordinga provedpreemption

1831, be either nullis to andthe 30th of May,time toany prior
void, under instruc­thereof refundable(the money beingpurchase

futureor to anyhereafter to be legislativetions subjectgiven,)
provisions.”

Feb., 1831, thein of17th to onethe of registerson replyAgain,
office, the Land Officethe of Generalthe Commissionerof land

29, 1830,the law ofto Mayin referencesays, preemption(1)
“ 1829,in cultivation invirtue ofThat act rightsgrants preemption

act,the to all which have beenat the date of landsand possession
that its shallandand not requires provisionssurveyed appropriated,

“ But thelands.” landsnot the of anysale Again:delay public
act,the sub­at the date of were also madeentry,tosubject private

law, thethe wholethe to throughoutject by preemption privilege
of the law existed toterm its and no authorityof compeloperation,

the limit thehis before utmost ofthe to rightprovepreemptioner
1831, letter,term, a In the same he29th whole year.”of May,

“ that cases where lands haveI existmanywould observesays,
sale, the hasat to which ofbeen sold right preemptionprivate

will sustained the law.”been since and be under (2)proved,
Commissioner,1831, the in his instruc­the 23d ofon May,Again,

“offices, lawThe oftions to one of the land says, preemption
1829,1830, in the in29th vests individual who cultivatedof May,

act, the in theat the of the ofand date right preemptionoccupied
and his histract and admits ofso cultivated occupied; producing

at time within one from the date ofsuch anyof yearright,proof
within suchact; the salethe of landanyconsequently, private

is shown tothe of satisfactorilyto whichyear, right preemption
exist, the law. All cases ofis annulledvirtually by preemption

office,”are thisto be tosales with reportedinterfering preemptions,
&c. (3)

Feb., 1832, the that thethe 15th of land officeron says,Again,
1830, makethe act 29th of would itand intention of of May,spirit

Ineven andto lands entered relinquished. giving(4)applicable
1832,the 5th ofhis act of theinstructions under April, supple-

(2) 2 ü. S. Land Laws(1) 2 U. S. Land Laws 549. 550.
(3) (4) S.2 S. Laws 533. 2 U. Land Laws 560.U. Land
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to the several lands,laws thementary for sale of direc­bypublic
thetion of theofSecretary in order to colli­Treasury, prevent

sion between the entries,ordinary and theprivate rightspreemption
act,intended to be secured to tire the anform ofbyhousekeepers,

furnished,affidavit was which the at sale was toapplicant private
make, forth, that the tractsetting for was not to anyapplied subject
claim of preemption right. (1)

This is all the of thelegislation and constructionCongress, put
Office,it the Generalby Landupon which two Gene-(in Attorneys

States,ral theof United theand of the con-Secretary Treasury
it notice,which is to to the of thecurred,) necessary prior passage

June,act of the 19th of 1834.
true,It is their force,and instructions have noopinions binding

courts,as theauthority, and are to showupon they citedonly
what was the of the Government 1830;the ofunder actpractice
what itconstruction thereceived severhlby thereof.departments

With a full of this of this constructionknowledge practice, put
it, the Government,theby officersofupon revivedhighest Congress

it by the act June,the 19thof of 1834. If this had beenconstruction
Government,by the of the to besupposed legislative department

erroneous, it it,is itreasonable to would have correctedsuppose
act,in the the use of somesubsequent by words itsrestricting ope-

market,ration to lands innot and to at sale.subject entry private
An ;examination of this act will show that have not done sothey
the terms of it as broad and as as those usedbeing comprehensive
in the act of the 29th of 1830. The first section thatMay, provides,

settler orevery of the lands tooccupant public prior the'passage
act,of this thereof,who is now in and cultivatedpossession any part

1833,in shall beyear all thethe. entitled to benefits and privileges
the act an actby entitled toprovided togrant preemption rights

lands,settlers on 29th, 1830,the and thepublic approved May
revived,said act is shall inhereby continue force two yearsaud

the act,from of this and no The second sectionpassage longer.
aallows choice of sections" certainunder circumstances.quarter

The third and last section that all on theprovides, persons residing
lands, 1829,and the same thepublic to andcultivating yearprior

who were theof of the law on thedeprived advantages passed
1830,29th of the constructionMay, on said law theby byplaced

of theSecretary he and areTreasury, authorized tothey hereby
at theenter minimum Government,theof one sectionprice quarter

theof lands within said land district.public
law,In this with a full theof constructionenacting knowledge

revived,on the one which it must be toplaced Congress supposed
have it,that construction and sanctioned as no restrictiveadopted
clauses are to be infound the last Thementioned act. same con-
struction was also the inby communityadopted general.

(1) 2 U. S. Land Laws 563.
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confine the actmanifest, intended to ofifIt is Congressvery
market, would, the1834, not in they knowingto lands practice

this1830, not ofact have used language susceptibleunder the of
construction, it such lands Theas limit to only.so to subject

domain,was the whole not anywere publicthey legislating upon,
it, a into ruleand designedof they adopt regardparticular parts

theit, coextensive withbe andto which should subjectgeneral
allthat notlaw itself. declare landsmatter of the They appropri-

ated, and one law continue thebyshall be tosubject preemption,
other,the for twoand years.for one year, by Congressright

acts,known, thethesewhen conditionmust have generalpassing
; thatthe lands were for theof who settled theythose upon public

them;their means inexhausted tomost had gettingpoor;part
them,intheir labor and to themhad improving protectexpended

who desire to theirfrom the of those might appropriaterapacity
themselves, two timelabor one and of wasyearstoil and to granted

inthem. secure hisThe settler was thus made for thatpossession
time, if, he theits madeand before andexpiration, required proof,

alla thethe he' world.right againstmoney, acquiredpaid
then, in inThere the words used theofnothing anybeing, part

context;1830;act in itsin the obvious mean-of nothingnothing
lands,it class of theand intention to restrict to weanying public

it afterthink that the soon its withconstruction put upon passage,
thereto,the assent the to establishcommunityof conspiregeneral

its all the lands.so as to embrace this construc-Bypublicmeaning
maxim,tion, force, the that athe act has and statute shall bewhole

“construed ut valebat pereat,”magis quam prevails.
June, 1834,the 19th under which theAs act the of defendantof

1830,claims,in that 29th itrevives of of is unne-May,error merely
it. Themake instructions furnishedto commentscessary any upon

the the afterland the of theTreasuryoffices headby Department,
act, assame as those theirof that were the whenpassage given guide

be at inthat 1830. will found theunder of Theyacting length
590,Laws, 591.atsecond the directvolume of Land Theypages

usual; that ifthat the asentries mustprivate proceed preemption
them, established,areclaims interfere and must bedulywith they

allowed, thewill be issued toand fororders purchaserrepayment
are nullthat such and void. Suchandby private entry, purchases

file an affidavit that the landwere also toapplicants required ap-
for, claim.was tonot anyplied subject preemption

acts, should beIf the these not toto thoughtconstruction given
time,correct, in so abe it been for and solongacquiescedhaving

it, the laws themselvestitles virtue andobtained ofmany by having
limitation, be useless nowit to disturbtheir own wouldbyexpired

case,it. be inAs it to favorto the of this seems manifestlyequity
states, that went theof the in heerror. The billdefendant upon

it;in im-1824; it;land a added to thebuilt house upon improved
was known to theand that all thisprovements year:every plaintiff
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he,error;in thatand fraudulentby to the landrepresentations
officers, it,that no claimed it.entered Theseperson arestatements

demurrer,confessed the and make aby incase favor of thestrong
indefendant error. The demurrer theadmits facts andcharged,

case,the merits theto of isgoes and in bar.always
As to the last doubt,error we do not thatassigned, under the

relief,for a court ofgeneralprayer decree that whichchancery may
for,is not and more thanspecifically is asked. Theprayed grant

was,decree in casethis that the law,in the ataction theplaintiff
here,in beerrorplaintiff from atperpetually enjoined proceeding

law, to therecover of the Thispossession is not re-premises.
to, inconsistent withor the of thepugnant bill. The decreeprayer

is, therefore, affirmed with costs.
Decree affirmed.

Nathaniel al., error,Buckmaster et in v. Johnplaintiffs
Jackson, Carlin,ex dem. William defendant in error.

toError Madison.

is,judgments jurisdictionThe rule in relation to if parties,that the court has of the
subject controversy,and matter of the party againstand the judgmentwhom the

rendered,is has had either actual pendencyor constructive notice of the of the
suit, judgmentno error can render jurisdictionthe void. But where the over

matter, exist,person, subjectthe or nullity.does not the is ajudgment
execution,judgment court,A or by superiorirreversible a cannot be declared a

law,nullity by any authority of it has by competentif been rendered a ofcourt
matter,jurisdiction parties,the subjectover and with authority pro-the to use the

itcess has issued. rightsIt must remain the test of theonly respective par-of the
it.ties to

sale, decree,purchaser, judicialA under a beyondis not bound to look the when
by court,a conveyance,executed nor further back than the order of the where the

necessary give jurisdictionfacts to the appearcourt theon face of the record.
Where, upon mortgage Illinois,a the judgmentmade to old State Bank of a had

bank, uponbeen rendered in favor of a proceeding, by facias,the scire to fore-
mortgage,close mortgaged premisesthe and the byhad been sold virtue of the

thereon,judgment, and an person; subsequentlyexecution issued to a third and
Supreme creatingthe hadCourt declared the act the bank unconstitutional:

Eeld, valid, reversed,that judgmentthe was till purcha-and that the title of the
ser, judgment,under impeached,such could not be in ejectment,an action of
upon groundthe that the bank was unconstitutional.

ejectment, unnecessary partyIn an action of it is a afor who claims title under sale
execution,premises uponof the aupon judgment, uponissued a mort-rendered

gage, facias,prove mortgage,to the proceedingeither writ of scire or other ante-
record,judgment,rior to the they part by judgment,as became of the whichthe

proves itself.

below, term,This cause was in the at theheard Court August
1840, before the Hon. It was to thisBreese.Sidney brought
Court writ of error.by

Davis,Logan, Martin,S. T. T. M. for theWm. and Geo. plain-
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